
BEFORE THE
POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON

IN THE MATTER OF

	

)
JOEL MARTENSEN,

	

)

	

Appellant, )

	

PCHB No . 74 9
)

v .

	

)

	

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW AND ORDE R

SPOKANE COUNTY AIR POLLUTION )
CONTROL AUTHORITY,

	

)

Respondent . )

This matter, the appeal of a $250 .00 civil penalty for an allege d

open burning violation of respondent's Regulation I, came before th e

Pollution Control Hearings Board (W . A . Gissberg, presiding officer ,

and Walt Woodward) as an informal hearing in the Spokane facility o f

the State Department of Labor and Industries on March 12, 1975 .

Appellant appeared pro se ; respondent through James P . Emacio ,

Spokane County deputy prosecuting attorney, Edward Carr, Spokane cour t

reporter, recorded the proceedings .

Witnesses were sworn and testified . Exhibits were admitted .
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Closing argu:ents were made .

From testimony heard, exhibits examined and argurents considered ,

the Pollution Control Hearings Board makes thes e

FINDINGS OF FACT

I .

Respondent, pursuant to Section 5, chapter 69, Laws of 1974, 3 d

Ex. Sess ., has filed with this Board a certified copy of it s

Regulation I containing respondent's regulations and amendments thereto .

II .

Section 6 .01(A)(5) of respondent's Regulation I makes it unlawfu l

to ignite, cause, permit, suffer or maintain a non-exempt open fire i n

Spokane County without first obtaining a permit from respondent .

Section 2 .11(D) authorizes a civil penalty of not more than $250 .00 fo r

each violation of Regulation I .

III .

On September 27, 1974, on a wheat farm owned by appellant nea r

Waverly, Spokane County, a weed-control fire burned an area of no t

IS more than 70 acres . A weed-control fire is not exempt from the permi t

19 provisions of Section 6 .01 of respondent's Regulation I .

IV .

A permit for a 70-acre weed control fire had been sought by an d

22 issued to appellant by Spokane County Fire District No . 12 at Waverly .

23 The permit was invalid because, under WAC 18-12-085, only respondent i s

24 authorized to issue that type of agricultural open burning, but neithe r

25 appellant nor fire district personnel were aware of respondent' s

26 . exclusive res ponsibility in matters of this kind .
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V .

In connection with the above-described fire, respondent issued a

Notice of Violation to appellant, citing both Section 6 .01 o f

respondent's Regulation I and WAC 18-12-085 and levying a civil penalt y

of $250 .00, which is the subject of this appeal .

VI .

A similar Notice of Violation was issued by respondent to Jac k

Hartmeier, owner of a wheat farm adjacent to appellant's farm, for a

two-acre weed-control burn on September 27, 1974 . Hartmeier had bee n

issued a permit for a two-acre weed-control fire by Fire District No . 12 .

Respondent levied a $25 .00 civil penalty on Hartmeier and suspended

collection of it, all under the reasoning that although there was a

violation of Section 6 .01 of Regulation I, Hartmeier was unaware of i t

and had burned only that amount of land for which he had been issue d

an invalid permit . Respondent's director testified that the same kind

of mitigation should be applied to appellant if, in fact, appellan t

burned only that acreage for which he was granted an invalid permit .

VII .

Respondent's witnesses, who did not pace off or otherwise measur e

appellant's burn area, estimated that the area was more than 70 acre s

and probably as large as 160 acres . Appellant owns only slightly mor e

than 100 acres . The burn area was confined to a plot bounded by

railroad and highway rights-of-way and by a plowed fire break . This

Board finds that the burn area was no more than 70 acres .

VIII .

Any Conclusion of law hereinafter cited which is deemed to be a
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From these Findin g s, the Pollution Control Hearings Board ccme s

3 to these

CONCLUSIONS OF LAW

I .

Appellant was in violation of Section 6 .01 of respondent' s

Regulation I and of WAC 18-12-085 as cited in the instant Notice o f

Violation .

II .

The penalty in that Notice of Violation, being the maximum allowable

amount, is not reasonable in view of respondent's show of understanding

and leniency in the Hartmeier violation described in Finding of Fact VI .

This Board has found, in the instant appeal, that the same set of fact s

apply to both cases . There must be equal treatment under the law . Th e

facts being the same, the same understanding and leniency shown Hartmeie r

must be extended to appellant .

III .

Any Finding of Fact cited herein which is deemed to be a Conclusion

of Law is adopted herewith as same .

Therefore, the Pollution Control Hearings Board issues thi s

ORDE R

The ap peal is denied, but respondent is directed to levy a $25 .0 0

civil penalty against appellant, the penalty to be suspended pendin g

no similar violation for a period of nine months from the date thi s

Order becomes final .
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DONE at Lacey, Washington this 	 //ti	 day of March, 1975 .

POLLUTION CONTROL HEARINGS BOARD

.r tef

	

L-
'

	

, it
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W . A . GISSEERG, Membe r

5

6

7

8

9

10

11

12

3

14

1 5

1 6

1 7

1 8

1 9

2 0

21

CERTIFICATION OF MAILIN G

I, Dolories Osland, certify that I deposited in the United State s

mail, copies of the foregoing document on the !?	 day of

, 1975, to each of the following-named parties, at th e

last known post office addresses, with the proper postage affixed to the

respective envelopes :

Mr . James P . Emacio
Deputy Prosecuting Attorne y
County-City Public

Safety
West 1100

Building
Mallon

Spokane, Washington 9920 1

Mr . Joel Martensen
P .

	

O .

	

Box 2 3
Waverly, Washington 99039

DOLORIES OSLAND, Clerk of th e
POLLUTION CONTROL HEARINGS BOARD
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